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Abstract 

Human trafficking is presented as a multidimensional problem, constituted by a complex 

matrix of borders, vertices and spaces. In spite of the agreement of an international definition 

of trafficking in human beings some 20 years ago, debates persist about what constitutes 

human trafficking. The malleability of the concepts within this definition, and the range of 

activities they describe, undermines efforts to provide clarity to front-line professionals and 

the wider public about how to recognise individuals as potential victims, and what rights 

should be afforded to them (O’Connell Davidson, 2013).  

This paper interrogates the role of time and temporality in the construction of individuals as 

eligible, or ineligible, for the status of ‘Victim of Trafficking’. The paper is structured through 

Adam’s (1998) approach to time as a multidimensional phenomenon, constituted by 

timeframes, temporality, sequences, tempo, timeliness, and temporal modalities and a case 

study of R v N [2012] EWCA Crim 189 is used to illustrate the discussion. The legislative 

framework, including international and national legal instruments is described. Consideration 

is given to the differentiation of offenders from victims and the discrete phases of processing 

individuals through the criminal justice system. Across all of these categories and the 

borders between them, time shapes the decision of street-level bureaucrats to construct a 

complex, multi-layered understanding of efforts to tackle human trafficking in England and 

Wales.  
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Introduction 

Human trafficking is presented as a multidimensional problem, constituted by a complex 

matrix of borders, vertices and spaces. In spite of the agreement of an international definition 

of trafficking in human beings some 20 years ago, debates persist about what constitutes 

human trafficking. The United Nations’ Protocol to Prevent, Suppress and Punish Trafficking 

in Persons (The Palermo Protocol), defines human trafficking is constituted by an Act, 

Means and Purpose. The Act could be transporting or harbouring an individual; the Means 

involves some form of coercion, deception or threat; whilst the Purpose is always conceived 

of as some form of exploitation. The malleability of the concepts within this definition, and the 

range of activities they describe, undermines efforts to provide clarity to front-line 

professionals and the wider public about how to recognise individuals as potential victims, 

and what rights should be afforded to them (O’Connell Davidson, 2013). Nevertheless, this 

international definition has been adapted and adopted by the Council of Europe, the 

European Union and individual nation-states, including the United Kingdom through the 

Modern Slavery Act 2015. The rhetoric of human rights is embedded within these legislative 

and public policy responses to human trafficking, though without explaining what constitutes 

a ‘human rights’ approach (Piotrowicz and Sorrentino, 2016). The foundation of the human 

rights approach to tackling human trafficking, forming the legal basis for later international 

conventions, is the ‘right to freedom from slavery, guaranteed by Article 4 of the Universal 

Declaration of Human Rights (United Nations, 1948). This It is held to be ‘universal’, 

absolute and nation-states are, ostensibly, not permitted to interfere with this right (Donald, 

Gordon, & Leach, 2012; Gallagher & Karlebach, 2011) 

The claim about a human rights basis for public policies brings with it a collection of 

problematic assumptions (Sen, 2004). Historically, international human rights laws have 

been used to limit the actions of state agents, such as police and immigration officers (Nash, 

2009). However, while international convention requires people held in slavery are identified 

and supported, the precise mechanism and policy process through which this is achieved 

remains at the discretion of nation-states. Consequently, rights identified at the international 

level present problems for national governments: on the one hand are concerned with the 

security of their geo-political borders to protect their citizens’ against incursions of ‘non-

citizens’; on the other nation-states are required to uphold the rights of all, irrespective of 

whether the individual is a citizen of that territory (Nash, 2009). As governments can interpret 

how they will implement their international obligations within their own borders, frameworks 

to protect vulnerable individuals can be manipulated so they synchronise with existing policy 

agendas (Munro, 2005). O’Connell Davidson (2010) is more specific, identifying UK anti-
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trafficking policies do more to address concerns about national security than to protect 

vulnerable irregular migrants.  

The borderscape through which individuals navigate successive statuses to the formal 

designation of ‘victim of trafficking’ in England and Wales is described by the National 

Referral Mechanism. The mechanism comprises several stages: initial identification by a 

‘First Responder’; the ‘reasonable grounds’ decision; and finally the ‘conclusive grounds’ 

decision (NCA, 2017). The ‘First Responder’ group of agencies include public organisations 

with statutory duties for identifying individuals as a ‘Victim of Trafficking’, investigating crimes 

of human trafficking and a limited number of non-governmental organisations offering advice 

and advocacy to vulnerable groups (Arocha, 2010). Both ‘reasonable grounds’ and 

‘conclusion grounds’ decisions are made by designated Competent Authorities, which are 

the UK Human Trafficking Centre, of the Organised Crime Command in the UK 

government’s National Crime Agency and the Home Office Visas and Immigration Team. 

This mechanism grants access to legitimate resources provided by the UK government 

through a contract administered by the Salvation Army, including accommodation and legal 

advice about their migration status. 

A developing element of the current human rights approach to tackling human trafficking is 

the principle that the rights of individuals identified as ‘Victims’ should not be infringed by 

national policies and legislation (Piotrowicz and Sorrentino, 2016). This was first expressed 

in Article 26 of the Council of Europe (2005) Convention on Action Against Trafficking in 

Human Beings, which identifies that within certain limitations, individuals should not be 

punished for any offences they commit whilst they are in the conditions of a ‘victim of 

trafficking’. Subsequently, this principle was incorporated and extended in the European 

Union’s Directive 2011/36/EU (Article 8) by requiring member-states to provide for 

competent authorities to either not prosecute or punish individuals committing offences 

directly related to their being held in the condition of victim of human trafficking. The UK’s 

duty to implement Directive 2011/36/EU within domestic legislation forms the basis of the 

defence of slavery or human trafficking for victims who commit an offence in the UK through 

s45 of the Modern Slavery Act 2015. This represents a third option, navigating the 

boundaries between non-prosecution, non-conviction and non-punishment to create a 

complex space that purportedly protects victims of human trafficking whilst simultaneously 

remaining problematic for criminal justice professionals (Jovanovic, 2017). It is worth noting 

that the legal case study that forms the focus of this paper occurred before both the EU 

Directive 2011/36/EU and the Modern Slavery Act 2015 were implemented. At the time of 

the case, Article 26 of the Council of Europe (2005) Convention on Action Against Trafficking 
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in Human Beings lacked the necessary domestic legislation in England and Wales to provide 

practical protection for victims of trafficking involved in criminal acts as a consequence of 

their exploitation.  

The focus of this paper is a critical interrogation of the role of front-line workers in 

constructing individuals as eligible, or ineligible, for government-funded support. In keeping 

with an established tradition of examining the construction of social problems through case 

studies, a similar approach is adopted here (Loseke, 2017; Spector and Kitsuse, 1977). 

Specifically, this papers draws on the legal case of R v N (2012) as an exemplar of how the 

‘Victim of Trafficking’ status is constructed through the actions of street-level bureaucrats. 

The paper considers multiple layers of policies intended to tackle human trafficking as a 

specific threat to the integrity of the UK’s geo-political border. These layers include 

international and national legal instruments, and the activities of street-level bureaucrats in 

implementing the policies derived from them. The discussion describes the legislative 

framework of the historic timeframe that applied contemporaneous to the events between 

N’s arrest and his Court of Appeal case and the contemporary framing of anti-human 

trafficking legislation. Further, consideration is given to the boundary between adolescence 

and childhood, the differentiation of offenders from victims and the discrete phases of 

processing individuals through the criminal justice system. Across all of these categories and 

the borders between them, time shapes the decision of street-level bureaucrats to construct 

a complex, multi-layered understanding of efforts to tackle human trafficking in England and 

Wales. 

Theoretical framework: A social conception of time 

The individuals making decisions about who should be recognised as a ‘victim of trafficking’ 

process individuals on the basis of a range of rules and criteria, which may conflict with their 

own sense of morality, professional ethics, or even other public policies. The volume and 

complexity of the cases they manage means that direct oversight is limited, providing some 

autonomy to select which organisational rules and goals are enacted (Hupe and Hill, 2007). 

This embodies the type of professional described as a street-level bureaucrat, who must 

cope with the conflicting demands and develop strategies that can be broadly collated into 

three categories: managing demand for access to their resources; modifying the conception 

of their role; and reconceptualising who deserves access (Lipsky, 2010). Such decisions are 

not made in a vacuum, but are dependent on the situated knowledge determined by their 

role; the structure, resources and authority of the organisation for which they work; and the 

influence of how they perceive their profession. Street-level bureaucrats come to know what 

types of decisions are acceptable based on their understanding of the unique set of norms 
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and rules that apply to their role, adjusting their behaviour to avoid unnecessary work as 

they and their colleagues are held to account for their use of discretion (Lipsky, 2010).  

An under-theorised aspect of the theory of street-level bureaucracy is the influence of time 

within, and through, the decisions and actions of individual front-line staff. This is in spite of 

time being an implicit feature of the context in which they operate. Street-level bureaucrats 

are detached from their work due to their inability to predict when decisions will be 

necessary, and what to expect during encounters with claimants. Lipsky (1980) describes 

the example of a police officer, who responds to events within a timescale of seconds, not 

the weeks and months enjoyed by politicians and other policy actors who pass judgement 

over their decisions. The luxury of time is not available in critical moments, so the police 

officer must make the best decision they can based on the information available to them in 

that instant. Time in this perspective is a resource for street-level bureaucrats; they have a 

finite amount of it and must be selective in how they use it (Lipsky, 2010).  

The conception of time as a resource and the critical moments when decisions are made 

retains a sense of the linear extension of the past towards the future (Fitzpatrick, 2010). 

Time is reduced to a continuity of present moments that appear to inexorably move from one 

to another. In a ‘critical time’ perspective, time is always lacking and the street-level 

bureaucrat must act on a particular individual within a timeframe that is not of their choosing 

(Brown, 2005). Street-level bureaucrats must determine how much time to devote to the 

multitude of claimants demanding access to the resources they control (Lipsky, 2010). 

Throughout this perspective, time is imagined to have the same meaning for all public policy 

actors, when the working day of the street-level bureaucrat is not shaped or experienced in 

the same way as the lived-in day of their service user (Harper & Zubida, 2017). 

In order to understand interactions across different layers of time, and the temporal borders 

between them, it is necessary to adopt a non-linear, social understanding of time. Adam’s 

(1998) approach to time as a complex set of interdependent aspects of time to describe the 

past, present and future contexts of an individual or public policy is useful in this respect. 

Inherent to Adam’s (1995, 1998) theory is a decoupling of temporal considerations from the 

quantification of time in a linear perspective established in clocks and calendars. This allows 

time to take on qualities, such as the goodness in a ‘good time’, or the sense of propriety in 

the ‘right time’. Instead, timescapes are constituted by consideration of tempo, temporality, 

timeliness, temporal modalities, sequences and timeframes (Adam, 1998). Each aspect can 

be isolated, but the existence of one also implies the existence of the others.  

The asynchronicity of institutional responses is established by the differentiated tempo of 

policies to remove unwanted migrants when compared to that of a more open-ended 
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criminal investigation (Giesen, 2004). The perception of time for street-level bureaucrats is 

influenced by pressure to meet quotas and timeliness targets (Loyens, 2015; O’Connell 

Davidson and Farrow, 2007). The pursuit of these targets imbues time with a moral 

dimension, with the ‘fastness’ of resolution more closely identified with the ‘goodness’ of a 

policy, rather than the ‘correctness’ of the outcome (Cwerner, 2004). A faster tempo to policy 

processes identifies a sense of imminence, or immediacy, as the present moves rapidly to 

the past and draws forward a future based on the decisions and actions just taken (Adam, 

1998). Migrants’ lives are, therefore, shaped by attempts to negotiate the bureaucratic 

boundaries between phases in public policy processes efficiently and then waiting for the 

outcome of their efforts (Harper, & Zubida, 2017). 

Temporality emerges in the completion of the necessary paperwork throughout the 

investigation, and particularly in the structuring of support offered to individuals referred to 

the NRM. It emerges in the way specific dates are imbued with a disciplinary significance 

through the assessment of age based on the perceived credibility of a claimants’ personal 

history (Adam, 1990). The disciplinary nature of temporality is reinforced when disputes 

about the age of a claimant has implications for the outcome of other legal proceedings 

(Annison, 2013). Details from age assessments may be presented as external verification of 

the credibility of the claimant: if they can be shown to have deceived the state about their 

age then the rest of their testimony becomes questionable (Warren and York, 2014). The 

effect of this interaction between assessments of credibility and assessments of age is that 

the temporality experienced by the claimant becomes distorted, losing the veneer of linearity 

and acquiring a relativity that adds to the complexity of how policies function (Fitzpatrick, 

2010). Citizens and non-citizens experience different processes for confirming their identity, 

leading to a multiplication of temporalities at the border and the emergence of time as a 

means of shaping and controlling the migration of different groups (Tazzioli, 2018). The 

disciplinary temporality of disputed age claims only applies when there is doubt about the 

desirability of the subject and exclusionary processes are invoked. 

The timeliness of actions is evidence in the distinct moments of time that constitute, and are 

constituted by the political dimension of public policies. However, any encounter between a 

claimant and a street-level bureaucrat always includes an element of untimeliness. There is 

no way to comprehend the full extent of the encounter’s impact on the course of history, nor 

how the various actors involved in each moment will write this history-in-the-making (Brown, 

2005). There is an inherent instability in the interaction between bureaucrat and claimant, 

with neither party sure about what the status of the claimant will be in the end. A further 

sense of actions as ‘untimely’ is evident when describing those taken at an unconventional, 



 

7 

 

or inconvenient, moment, presenting a crisis of timing that will need further action to repair 

(Brown, 2005). Each interacts with the other, fixing politics in a present of critical moments, 

where important decisions must be made in a continuous sequence and with little or no 

knowledge of the consequences. 

Sequences are established in the ordering of decisions and the prioritisation of actions; a 

lack of sequencing implies processes occur simultaneously. The sequencing of events in 

anticipation of a future critical event is a central aspect of the social theory of time (Adam 

and Groves, 2007). However, the pressure of time, in the sense that there is never enough 

time to achieve every possible goal, adds an impetus to prioritise how time is spent (Lipsky, 

2010). Street-level bureaucrats, such as border security officials, demonstrate their implicit 

understanding of contemporary performance cultures by shaping their practice in response 

to the need to exclude specific groups from within the borders of their nation-state (Brodkin, 

2015). They experience an imperative to act; decisions are not delayed to investigate the 

potential for offenders to also be victims of a more serious offence. Instead, these questions 

are viewed as untimely and set aside. This enables them to manage demands for their 

services by delaying the decision about whether they are victims until any investigation of 

their criminality is concluded (Hudson, 1997). The sequencing of priorities in a way that 

suggests the identification and arrest of offenders is a routine activity avoids the necessity 

for street-level bureaucrats engaging in a reflexive consideration of their role (Southerton, 

2013). The conceptualisation of ‘real’ border security work as prioritising the detention of 

immigration offenders over the support of potential ‘victims of trafficking’ emulates the 

process of constructing the professional identity of traditional police officers (Wilson and 

Segrave, 2015). 

Adam (1990) highlights our time is divided into parcels that are present in every potential 

social encounter. There are multiple ways of accounting for packets of time, from 

chronometers counting fractions of seconds to calendars ticking off the months of the year. 

In terms of the changes of policies and legislation, a specific timeframe is established by the 

electoral cycle - the political calendar that dictates the regulation of each parliamentary 

sitting - and the process of policy development, involving expert evidence and public 

consultations. This emphasises both the interactive and performative nature of public 

policies (Fitzpatrick, 2010), as temporal boundaries are constructed for multiple actors who 

collectively demonstrate their agreement to the framing of time through symbolic acts. 

Case Study: R v N (2012) EWCA Crim 189 

In April 2009, following a report of an alleged burglary, police entered a factory in East 

London. They discovered a large number of cannabis plants and evidence it was being 
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cultivated on a commercial scale. It was also evident that the factory was being used to 

house the workers responsible for maintaining the production of the plants. After a search of 

the area, N and a group of other young Vietnamese men were arrested for illegally entering 

the UK and the offence of producing cannabis. At his initial arrest, N provided a date of birth 

suggesting he was an adult. At a subsequent interview this detail changed by several years 

to indicate he may be 17 years old, and legally a child. According to N’s account, which was 

not challenged during the Court process:  

‘... [N] admitted that he had left Vietnam and travelled via the Czech 

Republic to the United Kingdom. He said that he had been recruited by a 

Vietnamese man … soon after his arrival in the United Kingdom, and … 

had [been] housed and fed ... At this stage he was told that he was not 

allowed to leave, but not physically detained or restrained against his will. 

After a few days … [he was] offered … a job and transported … to the 

factory ... ‘ 

([2012] EWCA Crim 189 [39]) 

According to N the factory door was locked from the outside and possibly guarded. No pay 

was received by the gardeners at the factory, and threats were utilised to maintain control 

over them. 

‘Subsequently during a hearing before the magistrates on 30th April 2009, 

he said that his date of birth was April 1992. If true, this meant that he was 

a young person/child of 17 years. The case thereafter was approached on 

the basis that he was arrested on his 17th birthday. On this basis he was a 

"child" for the purposes of the [Council of Europe] Convention’ 

([2012] EWCA Crim 189 [39]) 

The circumstances in which N was found, and the details he provided during interviews, 

were utilised by prosecutors to create doubt about the credibility of N’s claim to be a victim of 

trafficking. 

‘It appeared that the appellant had been smuggled into this country on the 

basis that his parents had funded his journey to what was hoped would be 

a life with better prospects. The appellant himself had never suggested 

that he had been trafficked into this country. The separate question, 

whether he might have been the victim of forced labour after he entered 

the country, was not specifically addressed’ 
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([2012] EWCA Crim 189 [41]) 

N was convicted and sentenced in September 2009 to 18 months in custody through a 

Detention and Training Order, which is a youth justice disposal. The conviction was 

appealed on the basis that the Crown Prosecution Service (CPS) should have made more 
detailed investigations into N’s circumstances with a view to establishing that he was a victim 

of trafficking. The Court of Appeal noted that this would also mean that multiple street-level 

bureaucrats from a range of statutory agencies, including N’s own legal advocate, were 

mistaken in assuming that his experiences constituted people smuggling. 

In February 2012, N’s appeal against his conviction was dismissed by the Court of Appeal (R 

v N and R v LE ([2012] EWCA Crim 189 [92]). However, concerns were raised that the 

original sentence did not reflect due consideration of N’s age, and was reduced from an 18 

month to a 4 month Detention and Training Order. Given this change in sentence was 29 

months after the original sentence was passed, the adjustment had no impact on the amount 

of time N spent in custody. In further extension of the temporal trajectory of N’s case, in 

November 2012 a complaint was lodged with the European Court of Human Rights that the 

UK Government had failed to appropriately investigate N’s traffickers (A.N. v United 

Kingdom [2012] ECHR Application no. 74603/12). N’s application remains outstanding and is 

one of a number of similar applications to the ECHR that were communicated to the UK 

Government in 2018. For the purposes of this examination of time and temporality in the 
construction of the victim of trafficking, the focus will remain on the consideration of N’s case 

in the Court of Appeal for England & Wales (Criminal Division).  

Analysis 

The differential tempos of public policies 

When N was discovered in the vicinity of the cannabis farm the police were required, in that 

moment, to make a decision about whether to arrest him or let him go on his way. In 

balancing the lack of evidence about his identity, immigration status and purpose for being in 

the area against the potential risk of detaining an innocent person who is not involved in 

cannabis farming, the police detained N to obtain more time for their enquiries. The risks 

being balanced are between detaining an innocent person and temporarily depriving them of 
their liberty, against the likelihood that if N is a person of interest the police would be unlikely 

to find him again if he was allowed to leave the scene immediately. In this decisive moment 

N transitioned to the status of ‘suspect’ rather than that of a ‘witness’ or remaining an 

‘innocent person’. The difference between these statuses is important as it determines how 

long a street-level bureaucrat has to confirm their decision, and thus a different processing of 
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time 

The tempo of these interactions is evident in the initial investigation of N, which lasted from 

21 April 2009 until N appeared before a Magistrate on 30 April 2009, just 9 days later. N met 

his counsel on 1 July 2009, pleaded guilty 8 days later on 9 July 2009 and was subsequently 

required to cooperate with the preparation of a pre-sentence report by a Youth Offending 

Team. Following the preparation of the report, N was sentenced on 25 September 2009 to a 

Detention and Training Order of 18 months. New solicitors were instructed in November 

2009 and the preparation for appeal started. Interviews in support of the appeal took place in 

April 2010 with the NSPCC, and in November 2010 with a psychologist; reports were 

prepared for the consideration of the court in the months following. 

The summary timeline highlights key decisions about N, such as the outcomes of the 

investigation and prosecution, took a matter of days. However, the preparation of the pre-

sentence report and the subsequent appeals process took months. It is not simply that the 

latter processes took longer to complete, but that N spent significant periods trapped in a 

particular present waiting to be processed into new statuses (Brown, 1998). Once the status 

of suspect was applied, there was a pause of ten weeks while a prosecution file was 

prepared, which processed N into the status of ‘defendant’. Similarly, from the point of N 

being designated as a convicted offender to his conversion to being a detainee in a Young 

Offenders Institution, a period of 11 weeks elapsed. These delays of weeks occurred in spite 

of a national target at the time for youth justice workers to prepare pre-sentence reports 

within a court adjournment of just 10 working days (Watkins and Johnson, 2009). N’s period 

of waiting for confirmation of his legal status in the criminal justice system mirrors the wait 

experienced by individuals crossing geo-political borders (Andersson, 2014). N’s 

experiences of detention and uncertainty about the recognition of his claim to be a ‘victim of 

trafficking’ implicate a further aspect of the ‘illegality industry’ (Andersson, 2014). The re-

distribution of N’s time into the ‘real’ economy occurs not just through the economics of 

border security, but also in the political economy of criminal justice and policies to tackle 
human trafficking (O’Connell Davidson, 2016). N’s physical location, of not being in a 

traditional space occupied by migrants at the border, also helped to determine a trajectory 

towards criminal justice detention. Further, N’s trajectory through the criminal justice system 

evokes the periods of haste and delay between times of motion that shape migratory 

journeys. The systemic preference towards detaining N as quickly as possible implicates a 

further layer to the regimes of migration control (Mezzadra & Neilson, 2013). 

The temporality of processing individuals into policy categories 

The Court of Appeal judgement in R v N identifies that after N identified his date of birth as 
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that of a 17 year old, decisions about the case were taken on the basis he was legally a child 

(R v N [2012] EWCA 189 [40]). This should have a direct impact on the tempo of 

interactions, and the pace at which processes should be conducted. The definition of human 

trafficking in international instruments from the Palermo Protocol, through the Council of 

Europe Convention, to the EU Directive 2011/36/EU all identify that where an individual is 

identified as a child, the means by which an individual is trafficked becomes irrelevant. For 

example, at the time of N’s initial case the key international instrument was the Council of 

Europe (2005) Convention on Action against Trafficking in Human Beings, any balancing of 

‘victim’ and ‘offender’ statuses should have been muted, as: 

‘... The recruitment, transportation, transfer, harbouring or receipt of a 

child for the purpose of exploitation shall be considered "trafficking in 

human beings" even if this does not involve any of the means set forth in 

subparagraph (a) of this article’ 

(Council of Europe, 2005: p. 8) [Emphasis added] 

Consequently, as the UK government was a signatory to this Convention, by accepting the 

new date of birth the focus of the investigation in this case should have changed from N’s 

role as an offender producing drugs to one of N as a potential victim of human trafficking. 

Nevertheless, the details of N’s case that are described in the judgement following his 

appeal against his conviction and sentencing for the production of cannabis, demonstrate 

that the trajectory towards the original anticipated future of a criminal prosecution continued 

unchanged (Adam and Groves, 2007).  

The significance of the border between adolescence and adulthood for criminal justice 

polices has been revisited several times in the last century. Several pieces of legislation in 

England and Wales, such as the Children and Young Persons Act 1933 and the Children Act 

1989, require courts to consider whether a subject in a court case is a child and establishing 

duties to promote the welfare of the subject if it is determined that they are still legally a 

child. Further, legal precedent has established that where there is doubt about the age of an 

individual on the border between adolescence and adulthood, the presumption should be 

that they should be treated as if they are a child (L, HVN, THN & T v R, 2013). Formalised 

age assessments are utilised by front-line professionals to determine whether a claimant can 

access services reserved for young people, or whether they are prosecuted in an adult or a 

youth court. However, the use of key events, such as starting school, to reconstruct the 

temporality of childhood is problematic as there are variations in the way childhood is 

defined in different territories (O’Connell Davidson and Farrow, 2007). For N, parallel 
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temporalities are constructed in the considerations of the street-level bureaucrats processing 

his case: in one temporality, N is an adult, irregular migrant who committed a criminal act; in 

the other, he is a vulnerable child victim of human trafficking. The interaction between these 

narratives becomes recursive; he is not credible as a witness based on his account of his 

experiences to be defined as a ‘victim of trafficking’, and multiple alternative accounts are 

available depending on the policy the street-level bureaucrats processing his case provide 

(Hupe and Hill, 2007). None of these alternatives have to be completely convincing, it is the 

existence of possible alternatives that further undermines any consideration of N as 

deserving the status of ‘victim of trafficking’. 

The (un)timeliness of victimhood 

The refraction of N’s account through the prism of temporality allows for the selective 

inclusion and exclusion of specific details depending on how it supports or refutes the street-

level bureaucrats preferred construction of an official narrative. Thus, details from N’s 

account, such as the factory door being locked from the outside, the lack of pay received by 

the gardeners at the cannabis factory, and the threats utilised to maintain control over them 

were not considered evidence of human trafficking for labour exploitation. In contrast, N’s 

failure to make a timely assertion of his own victimhood was utilised to condemn him: 

‘From the appellant's instructions counsel did not believe that issues of 

trafficking or forced labour would arise, but she was later, and 

unsurprisingly, to mitigate on the basis that owing to his age and illegal 

status in the United Kingdom he was both vulnerable and susceptible to 

the influence of older peers, and that he felt trapped and fearful of trying to 

escape’ 

(R v N [2012] EWCA Crim 189 [46]) 

The attempt to mitigate the sentence appears to have been an untimely use of the details 

from N’s account: N was sentenced to 18 months Detention and Training Order, with the 

maximum term for this type of sentence being 24 months. The sentence has the further 

effect of hastening N’s deportation back to Vietnam, which he had left with the support of his 

family. Under s32 of the UK Borders Act 2007, the Home Secretary is required to order the 

deportation of ‘foreign national offenders’, who are defined as non-UK citizens who have 

been convicted of an offence in the UK and either sentenced to 12 months or more in 

custody, or is sentenced to custody for an offence specified under s72(4)(a) of the 

Nationality, Immigration and Asylum Act 2002. Both of the conditional requirements were 

potentially relevant in N’s case, as he received a sentence of 18 months detention for the 
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offence of producing a Class B controlled substance, namely cannabis, which is one of the 

offences specified in The Nationality, Immigration and Asylum Act 2002 (Specification of 

Particularly Serious Crimes) Order 2004. The failure to acknowledge the possibility of N 

being a victim of trafficking by the street-level bureaucrats involved undermines one potential 

exception to the provisions of the UK Borders Act 2007. This exception acknowledges that 

where the Home Secretary believes the individual involved in a case may be a victim of 

trafficking, and their removal from the UK would contravene the government’s obligations 

under the Council of Europe Convention on Action against Trafficking in Human Beings, it 

would be inappropriate to do so. A further relevant exception would be if the Home Secretary 

believes that the individual was under the age of 18 on the date of conviction. Once again, 

the untimeliness of N’s presentation in the different public policies creates instability for his 

ultimate status. While N was convicted and sentenced as a youth, this is based on his age at 

the time his offence(s) were committed. In contrast, the consideration for deportation rests 

on N’s age at the point of his conviction. Both the doubts about his age during the 

investigation, and the passage of time between his arrest and conviction, introduces the 

possibility that the Home Secretary could determine it is now timely to apply the duties to 

deport foreign national offenders under s32 UK Borders Act 2007. Such a possibility is 

further strengthened by s33(7)(a) of the UK Borders Act 2007, which means that even if an 

exception is applied, it does not preclude the Home Secretary making a deportation order. 

While N could have been subjected to deportation, he was able to appeal his conviction 

through the ‘timely’ intervention of new legal representation, and their more specific 

knowledge of anti-human trafficking policies and legislation. This intervention also enables 

the history of the case to be re-written in official records, with N’s sentence reduced on 

appeal even after he had served his term in custody. The effect is to erase the experiences 

of victims of trafficking, and migrants more broadly, from official records and the imagined 

spaces they describe (Andersson, 2014).  

Temporal modalities: The instability of past, present and future 

The perception of time can shift depending on the vantage point from which a social 

interaction is viewed. By moving away from the immediacy of decisions made on the 

frontline of public policies, a paradox in N’s official history is discernible. From the initial 

contact with the police who arrested him, through the charging process involving both a 

custody sergeant and a CPS solicitor, to the judge in his trial, N has been considered an 

offender by multiple policy actors in the criminal justice system. Each step re-inscribed N as 

a criminal individual, whilst ignoring the possibility of his victimhood, even as this aspect of 

N’s experiences was considered elsewhere, outside the mechanisms for processing an 
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individual into a ‘case’ in the criminal justice system. Ultimately, the Court of Appeal reduced 

N’s sentence, but on the basis that greater weight should have been given to his age at the 

time of the offence, which constructed N as a child for legal purposes, and not that N 

eventually received a positive Conclusive Grounds Decisions after his original sentence was 
passed. In effect, the fact that the UK government accepted N as a ‘Victim of Trafficking’ had 

no impact on his journey through the criminal justice system. 

The instability of temporal modalities evident in the discrepancies between N’s moment-to-

moment perception of his journey through the criminal justice system, and the official record 

of that journey, distorts how past and future are experienced (Griffiths, 2014). N is 

imprisoned in an ‘extended present’ (Brown, 1998), where judgements about his past and 

decisions about his future are both made and yet-to-be-made due to the potential for 

changes through the Court of Appeal. N directly experienced the monotony of life in custody 

following his initial conviction, though his life was still regulated and governed by institutional 

process on release. As an appellant, he was governed by the processing of time through the 

higher courts; he was contemporaneously a young offender, subject to post-release 

supervision, and an individual designated as an irregular migrant, subject to monitoring and 

‘management’ by immigration officials. While subject to this range of controls N is unable to 

make significant decisions about his future; time is put on hold in the same manner as 

serving prisoners or individuals in Immigration Removal Centres (Griffiths, 2014).  

The remembrance of all the decisions and actions throughout N’s contact with the criminal 

justice system become a single event in institutional memory, which may prompt new 

responses. While N himself may not feature in newer cases, his experiences leave a 

referential afterlife; a template for future responses by institutions and their agents in 

recognising encounters with a ‘Victim of Trafficking’ (Fine and McDonnell, 2007). Thus, in 

recent years case law has developed further in the UK to acknowledge the cultivation of 

cannabis by young Vietnamese males as a specific configuration of human trafficking. 

Building on the inclusion of exploitation of criminal activities, such as begging and drug 

trafficking, in the refinement of the definition of human trafficking in Directive 2011/36/E, the 

Crown Prosecution Service (2017) included this scenario as an example of human trafficking 

in its legal guidance on human trafficking, slavery and forced labour. These developments, 

along with the appearance of N’s case in the Court of Appeal in 2012, challenge previous 

definitions of the ‘victim of human trafficking’. A new timeframe has emerged in which 

trafficking for criminality is more readily recognised, both in formal policy terms and in the 

actions of street-level bureaucrats.  

The power to record the ‘true’ narrative of a particular case is located within the state official, 
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who is able to write and re-write official memory contained in court records and case 

recording systems, including the Police National Computer. For example, Huuskonen and 

Vakkari (2013) identified that the account of a case found in a case file, such as those 

routinely kept by street-level bureaucrats during the course of their daily practice, differ from 

oral accounts that might be provided to a colleague or superior in face-to-face encounters. 

This has a particular significance for the social construction of the ‘Victim of Trafficking’ 

category, as it points to the filtering and reconstruction of claimants’ accounts both in direct 

encounters between street-level bureaucrats and their claimants, but also within other 

encounters between the same bureaucrats and their managers, colleagues and case 

recording systems. The capability of street-level bureaucrats to determine what details are 

significant enough to be recorded in case files divides the aggregated, institutional memory 

of street-level bureaucrats from the lived memories of the individuals they process (Giesen, 

2004).  

The sequencing of institutional interactions 

On appeal, N’s legal representative presented the argument that he should not have been 

punished for his involvement in the production of cannabis, as it was the direct consequence 

of his experiences as a ‘victim of trafficking’. This view was supported by a Social Worker 

commissioned by the Child Trafficking Advice and Information Line (CTAIL), an anti-

trafficking element of the NSPCC non-governmental organisation and a part of the victim 

support services contracted by the UK Government (Home Office, 2007). In dismissing the 

appeal, N’s own agency in deciding to undertake criminality was highlighted as a key factor 

for not accepting the claim to his victimhood: 

‘the appellant chose to work in the factory when a perfectly safe home with 

a member of his family was available to him after his arrival in this country. 

As a matter of fact, he chose to ignore this opportunity. Even on the best 

available construction of the evidence, his period of work in the cannabis 

factory was very brief. This was obviously not a pleasant or comfortable 

job, nor a decent environment in which to work. However on his own 

account, to begin with at any rate, he was untroubled by the conditions or 

the work’ 

(R v N [2012] EWCA Crim 189 [91])  

The Court identifies a sequence of decisions and actions that implicate N as culpable for the 

criminality for which he was initially convicted. However, the National Referral Mechanism 

was introduced on 1 April 2009, less than three weeks prior to N coming to the attention of 
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the police. No consideration was given to its applicability to his circumstances until after the 

investigation and prosecution had already taken place. N’s ignorance of laws and policies 

that had only recently been developed and implemented was used as a way of justifying his 

conviction. Specific facts that, according to official guidance at the time (Home Office, 2009), 
should establish N as a ‘victim of trafficking’ were only utilised to mitigate his actions to 

secure a reduced sentence. 

Although N was eventually referred to the National Referral Mechanism, the Court of Appeal 

noted that this was: 

‘after the sentence was started,... and ... long after his sentence had been 

completed and he was no longer in custody, [that] the relevant section of 

the UK Borders Agency found that the appellant had been trafficked’ 

(R v N [2012] EWCA Crim 189 [80]) 

The Court of Appeal found no culpability on behalf of the CPS in electing to prosecute N, as 

they could not have taken into account a determination at the end of a process that had not 

yet taken place. In doing so, there is no consideration of other potential pasts regarding what 

could, or should, have happened; nor the natural injustices that flow from the failure to act. 

The logic of such sequencing appears organic and self-evident, as our experience of 

sequences in temporal flows are anchored in the heuristics we have constructed over 

millennia to understand both the natural and social worlds around us. Attempts to deviate 

from established sequences challenge our sense of temporal location (Harper & Zubida, 

2017). 

A further temporal boundary is established between the sequential evolution of the definition 

of human trafficking through case law, and the common law tradition of not applying new 

laws retrospectively (Juratowitch, 2008). For example, Article 4(c) of the 2005 Council of 

Europe Convention Trafficking Convention, which identifies that the means of facilitating 

human trafficking is irrelevant in cases involving children, was not explicitly incorporated into 

the domestic legislation of England and Wales until the implementation of s2 of the Modern 

Slavery Act 2015. Further, an increasing volume of practical and legal dilemmas have 

emerged since N’s appeal was initially heard, enabling precedence to continue to evolve. 

For example, R v MK and R v Gega [2018] EWCA Crim 667 has now established that if the 

age of a defendant is in question during a court proceeding it is for the prosecution to 

establish beyond reasonable doubt that the defendant is in fact over 18 years old. These 

changes to the law are a consequence of judicial consideration of earlier questions of 

criminal justice and/or migration processes. These legal and policy encounters may be 
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resolved to offer guidance to street-level bureaucrats, but they remain disruptive to future 

migrant geographies and temporalities as the sequence of decisions to determine their 

status is extended (Tazzioli, 2018). 

Framing the category of ‘Victim of Trafficking’ 

The raid on the cannabis farm, which initiated the legal case of R v N, occurred shortly after 

the introduction of the NRM in April 2009. Based on current guidance and legislation N’s 

case would constitute an offence by his ‘employers’ under s1 of the Modern Slavery Act 

2015, which prohibits slavery, servitude, forced and compulsory labour. Legal guidance from 

the Crown Prosecution Service (2017) for this offence highlights the use of threats of 

violence to force young people into committing criminal acts, such as cultivating cannabis; in 

effect the guidance offers a precis of N’s case. The incorporation of narratives such as N’s 

into official guidance increases the likelihood of others providing similar narratives will be 

recognised as credible. Those not providing one of these normative narratives are likely to 

be identified as an attempted fraud; class, gender and sexuality are all implicated as 

differentiating characteristics in the extant literature on the role of hegemonic narratives on 

credibility assessments (Rinaldi & Fernando, 2019; Wikström & Johansson, 2013). However, 

at the time of N’s initial arrest, in April 2009, the most relevant offence, ‘trafficking for 

exploitation’, was described in the Asylum and Immigration (Treatment of Claimants, etc.) 

Act 2004. This creates a direct connection between trafficking, exploitation and N’s 

immigration status. The offence of holding a person in slavery, servitude or forced labour, 

s71 Coroners and Justice Act 2009, which might have offered a better guide to criminal 

justice practitioners, was not enacted until a year after N’s arrest, in April 2010. 

The change in the structure of the law, with the repeal of earlier acts as they are replaced by 

the single Modern Slavery Act 2015, implicates time as framing the policy field and the 

responses of public agents. At the micro-level, the response to a potential victim of trafficking 

is symbolically represented by the flow of information from First Responder to Competent 

Authority, through the identification and decision-making processes, until the symbolic act of 

a ‘reasonable grounds’ decision is performed. Individuals claiming to be a ‘victim of 

trafficking’ are continually moving from one status to another through symbolic decisions that 

transport them across imagined boundaries into new policy categories. Even when a claim is 

denied, the individual is moved from being a ‘Potential Victim of Trafficking’ to the implied 

status of ‘Not a Victim of Trafficking’. 

Consequently, the system of referrals and decisions represented in the National Referral 

Mechanism constructs a specific timeframe that structures the category of ‘Victim of 

Trafficking’ (Adam, 1995). For example, once a positive Reasonable Grounds decision is 
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made with regards to an individual case, a period of at least 45 days for ‘recovery and 

reflection’ are afforded, during which time the individual is entitled to support from the 

network of service providers funded through the NRM. Similarly, street-level bureaucrats 

have a period of 5 working days from the point a referral is received to reach the initial 

decision about the credibility of the individual’s claim to be a ‘victim of trafficking’. These 

deadlines and time limits attempt to impose order on the disruptive presence of irregular 

migration by constructing temporal borders that structure the timeframe within which a claim 

is made (Tazzioli, 2018). Integrated within this structure is a framework that shapes how 

street-level bureaucrats conceive of their own role, in terms of which objectives to prioritise 

at any given time (Hudson, 1997). The timeframe associated with the National Referral 

Mechanism, as with all timeframes of public policy, evolves as new programmes of 

intervention are inaugurated. These programmes operate in a timeframe that is dependent 

on, but separate to, the original framing of time in decisions about who should be recognised 

as a victim of trafficking. Consequently, when examining the decisions and actions of street-

level bureaucrats in specific cases it is necessary to consider the application of the law and 

guidance as it existed at that time. 

Conclusion 

The Court of Appeal determined that there was no conflict between the CPS decision to 

prosecute N for his offences and Article 26, confirming the ‘untimeliness’ of considering N as 

a ‘Victim of Trafficking’ when he had not been referred to the NRM at the time of his 

conviction. The high tempo of the investigative and prosecutorial processes creates a 

pressure on street-level bureaucrats to complete their processing of N within short periods of 

time, precluding a full consideration of potential parallel processes. However, an alternate 

future for N can be imagined, where the investigators and prosecutors are aware of the 

newly inaugurated National Referral Mechanism and take account of this in considering 

whether the public interest is served by prosecuting someone under the age of 18 for an 

offence committed whilst they were held as a victim of trafficking. New statuses may be 

applied in this hypothetical future, resulting in differentiated outcomes. Implicated in the 

potentiality of this alternate future is that the decisions and actions of street-level bureaucrats 

in the present interpret and reinterpret the past to set a path towards a potential future 

(Adam, 1990). 

N eventually received formal recognition as a ‘victim of trafficking’, but too late for him to 

claim the rights and support, such as under Article 26 of the Council of Europe (2005) 

Convention, which might have made a difference to his experience of the criminal justice 

system. What appears evident from the Court of Appeal judgement is that N’s status did not 
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function as ‘victim of trafficking’ simply as a consequence of the actions of his exploiters. His 

status required actions by state officials to finally produce a ‘victim of trafficking’. Neither the 

contemporaneous behaviour of traffickers, nor the individual agency of the ‘victim of 

trafficking’, are not the essential elements that constitute ‘human trafficking’, as it can only be 

recognised as such with the distance of an institutionalised policy time. A process must be 

followed, evidence gathered and assessments made, as in the NRM and its formal 

recognition of the status ‘victim of trafficking’. 

The decisions of street-level bureaucrats made in the moment are subject to review after the 

fact through formalised appeals processes, meaning they are contingent on the acceptance 

of significant stakeholders (Hupe & Hill, 2007). Policy statuses are not definitively conveyed 

in the critical moment occurring in a present sense. They are confirmations of a version of 

the past that anticipates a possible future in those critical moments. The potential to re-write 

the history of individuals in the ‘Victim of Trafficking’ category to emphasise, or eradicate, 

their victimhood highlights the way their status is historically embedded in a way that allows 

sections to be manipulated, circumvented or ignored (Adam and Groves, 2007). This is an 

essential element of all public policy statuses, which are never ‘finally’ confirmed in the 

present, but are either a feature of the subject’s past or a potentiality of their future but only a 

reality of their present in a limited sense (Adam, 1995). By retrospectively changing a single 

decision about the sequencing of competing processes a new history emerges that 

manoeuvres around the implicit criminality of the irregular migrant, or the explicit criminality 

of acts committed as a feature of their exploitation. In this new history, official records show 

that the ‘Victim of Trafficking’ had always been constituted in the initial encounter, even 

though the memory of the individuals involved may be different. The status of victim of 

trafficking, as with other policy statuses, is only relevant within a specific context: a particular 

place and a particular time. 

The concept of accountability extends the idea that street-level bureaucrats are shaped by 

their working environment (Hupe & Hill, 2007; Lipsky, 1980). Hierarchical layers of 

governance construct multiple lines of accountability for street-level bureaucrats who are 

held to account. These layers interact with alternative, less formal contexts of governance, 

such as to a professional group or to citizen groups. As these formal and informal 

governance structures develop, they provide a contextualised understanding of how human 

trafficking should be defined based on the interactions of the policy actors that occupy that 

forum (Best, 1995). Thus, judgements about whether a claim to be a ‘Victim of Trafficking’ 

should be accepted are dependent on the forum in which the street-level bureaucrat is called 

to account. These forums of accountability provide a framework for understanding how 
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instability in the status ‘Victim of Trafficking’ is introduced in the decisions and actions of 

street-level bureaucrats. The need for street-level bureaucrats to justify their decisions and 

actions differently depending on which forum of accountability they occupy at the time they 

are called to account introduces instability into the policy process. This lack of consistency 

within and between groups of street-level bureaucrats as they make their judgements 

destabilises claims that the specific rights and services to protect individuals as the ‘Victim of 

Trafficking’ are provided on the basis of universal and absolute human rights 

Variations are influenced by how far the institutional location of the accounter is from the 

front line. However, Lipsky’s (1980) identification of who may be considered a street-level 

bureaucrat means the location of the ‘front-line’ of public policy implementation is continually 

shifting. For example, when considering a police officer as a street-level bureaucrat, one of 

the most obvious locations where they are called to account is court, where they must 

present their evidence of criminality. Once the analytical gaze of the researcher shifts to 

considering how decisions are made about conviction and sentencing, the judges in the 

courts may also be considered as street-level bureaucrats (Hupe & Hill, 2007; Lipsky, 1980). 

The proliferation of discretion in all forums of accountability, particularly where multiple 

agencies are tasked with addressing a particular social problem, creates uncertainty about 

the intended aims of public policies to tackle human trafficking. It supports multiple 

definitions made in competing claims about human trafficking as a social problem, which 

destabilises the status of ‘Victim of Trafficking’ as street-level bureaucrats attempt to apply it 

in their front-line encounters (Best, 1987). 

Time influences the decisions made by street-level bureaucrats through multiple, 

interdependent strands. The sequence in which claimants of the ‘Victim of Trafficking’ status 

encounter the different street-level bureaucrats helps to determine whether their claim is 

viewed as credible. The temporality inherent in encounters between street-level bureaucrats 

and claimant is multi-layered. Sequencing provides one such layer, with the pace of the 

encounter also differing depending on the agency encountered. The sequencing of 

encounters interacts with the priorities of agencies and the pace with which they respond to 

particular situations. 

The process of identifying an individual as a ‘Victim of Trafficking’ is not a single act. It 

requires repeated encounters with street-level bureaucrats and other policy actors. In each 

encounter the claimant must convince the street-level bureaucrat that their narrative is 

credible. As the claimant is processed through each encounter, the official record of their 

claim is updated. The processes of holding street-level bureaucrats to account, and the 

different pace at which these processes operate compared with the pace of decision-making 
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on the front-line, leaves uncertainty after each encounter (Adam, 1990; Anderson, 2013). 
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